To support its position that it would have discharged Schulte in
any event, Lizza points to significant evidence.  It maintains that not
only did it discipline Schulte in accordance with its established company
disciplinary policy, but the discipline it administered was consistent
with past discipline and warnings meted out to Schulte prior to his
protected activity.  Following repeated oral warnings, Schulte was given
a written warning regarding his unsatisfactory attendance.  Schulte
continued to be both late and absent.  Following his argument with
Parzero, Oldenburg informed Schulte that he was suspended for three days
without pay.  During his suspension, Schulte engaged in his protected
activity, that is, made his safety complaints to OSHA and MSHA.  When he
returned to work, Schulte was given both written confirmation of the
previous disciplinary action and admonished that termination would
follow if his conduct did not improve.  Furthermore, following the sus-
pension, Schulte again was caught in the act of leaving work early and
again was warned (orally) that severe disciplinary action could be
provoked by such a violation of the rules.  Lizza argues that, even when
Schulte was discharged, he indicated to his supervisors that his attitude
would not improve as long as he was not permitted to work on the bulldozer

On the specific issue of consistent treatment of other employees
similarly situated, Lizza argues that even though it had been in
operation for less than six months, two other miners had received written
warnings.  Shortly after Schulte received his written warning, two other
miners were suspended for three days without pay under the same disci-
plinary policy.  Lizza also notes that on the same day that Schulte was
terminated, miner Boisvert was suspended for three days without pay for
refusing to work overtime as required by the company.

To support his contention of disparate treatment, Schulte maintains
that the timing of his discharge in relation to Lizza's treatment of
seven other employees with similar attendance records is more than just
coincidence.  Not one of these other miners was terminated as early as
Schulte.  The only other miner whose employment was terminated on a date
even close to his own termination was Boisvert, who was terminated nine
days after Schulte's discharge.  Schulte also relies upon the fact that
the three other miners actually discharged were not terminated until
much later, specifically November 1980, April 1981, and September 1981,
and that the three remaining miners were never terminated and are still
employed by Lizza.

The judge credited Lizza's evidence.  There is no question that
Schulte had a poor attendance record, and indications are that he was
also insubordinate.  As a matter of bona fide company policy, Lizza
employed a system of progressive discipline, which incorporated both
notice and an opportunity to conform errant conduct.  Schulte was warned
of the possibility of discharge and disciplined within the strictures of
established company policy. While the evidence concerning consistent
and disparate treatment is not totally harmonious, the substantial
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